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 1.  TIME:  8:30   CASE#: MSC16-01956 
CASE NAME: TRUONG VS. JOHN MUIR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition to compromise is approved.  The court will sign the order provided. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION FOR ORDER STRIKING OR TAXING COSTS 
FILED BY THOMAS E. DALY 
* TENTATIVE RULING: * 
 
The hearing is continued to May 29, 2019 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO TAX COSTS 
FILED BY NYNA ARMSTRONG 
* TENTATIVE RULING: * 
 
The hearing is continued to May 29, 2019 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO SET ASIDE REPORT OF REFEREE & ORDERS 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
The case has been stayed pending resolution of the related criminal case.  This hearing is 
continued to August 28, 2019 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON MOTION FOR TRIAL CONTINUANCE & STAY OF PROCEEDINGS 
FILED BY CONTRA COSTA COUNTY FLOOD CONTROL 
* TENTATIVE RULING: * 
 
Vacated per fax dated 5/17/19 from Robin Thornton.  The parties have settled.  The parties are 
to prepare and submit a stipulation for judgment and final order of condemnation reflecting the 
terms of the settlement, within the next 60-90 days. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00017 
CASE NAME: BRUCE LOHMANN VS. SAFEWAY INC. 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of SAFEWAY INC. 
FILED BY JORGE A. BERNARDINO, CLEAN CARTS SALES & SERVICE 
* TENTATIVE RULING: * 
 
            Cross-Defendant Jorge A. Bernardino’s Demurrer to the First Amended Cross-Complaint 
is sustained in part and overruled in part.  The demurrer is sustained with leave to amend 
as to the First through Fifth Causes of Action and Seventh through Eighth Causes of Action.  
The demurrer is overruled as to the Sixth Cause of Action for Declaratory Relief. 
 
 Cross-Complainant shall file and serve the amended complaint on or before 
June 12, 2019. 
   
  Background 
 
             On or about January 6, 2014, Plaintiff Bruce Lohmann was pushing one of Safeway’s 
shopping cart into Safeway Store #1215, located at 660 Bailey Road in Pittsburg.  The 
Gatekeeper security wheel on the cart locked, causing the causing the cart to abruptly cease 
movement.  Plaintiff’s forward momentum caused Plaintiff to catch his thumb and shoulder, 
causing injury.  Plaintiff filed this action against Defendants Safeway, Inc., Carttronics, LLC, and 
Does 1 through 100.  
 
 Safeway purchased the original wheel-locking security system and components from 
Cross-Defendant Gatekeepers.  Safeway filed a cross-complaint against Gatekeepers Systems 
Inc., Clean Carts Sales & Service, Inc., and Jorge A. Bernardino.  Gatekeepers manufactured 
and provided the locking wheel mechanism.  Clean Carts is a vendor that serviced the shopping 
carts.  At all relevant times, Jorge Bernardino was the owner, president, chief executive officer, 
and chief financial officer of Clean Carts.    
 
 Safeway’s written Service Agreement with Clean Carts requires Clean Carts to defend 
and indemnify Safeway from claims arising out of the performance of its technicians.  Clean 
Carts agreed to hold harmless Safeway from and against any and all claims, losses, damages, 
liabilities, and expenses in connection with any claim or cause of action arising from any act or 
omission of Cross-Defendant in the performance of its obligations under the Agreement.  Clean 
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Carts also agreed to maintain Commercial General Liability Coverage and to name Safeway as 
an additional insured with respect to liability arising out of work performed by Clean Carts.   
 
 Cross-Complainant Safeway alleges Cross-Defendants breached the Service 
Agreement by failing and refusing to indemnify Safeway, Inc., by failing to defend Safeway, and 
by failing to maintain the insurance required under the Service Agreement.  Safeway filed this 
action for express contractual indemnity, breach of contract (duty to defend), breach of contract 
(duty to provide insurance for defense), breach of contract (duty to provide insurance for 
indemnity), comparative/equitable indemnity, declaratory relief, negligence (as to Bernardino 
only) and negligent hiring, supervision and retention (as to Bernardino only).  
 
Demurrer 
 
             Cross-Defendant Jorge Bernardino demurs to Safeway, Inc.’s First Amended Complaint 
(“FACC”) on the grounds the FACC fails to state facts sufficient to constitute a case of action 
against Cross-Defendant.  (CCP § 430.10(e).)    
 
   A demurrer raises issues of law, not fact, regarding the form or content of the opposing 
party's pleading.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For 
purposes of a demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City 
Hospital Dist. (1992) 2 Cal.4th 962, 967.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) The demurrer is sustained if the complaint fails to state a cause of action under 
any possible legal theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
 
1st C/A—Express Contractual Indemnity 
 
 Safeway alleges Cross-Defendants agreed to hold harmless Safeway “from and against 
all any and claims, losses, damages, liabilities, and expenses (including the costs of 
investigation and attorney’s fees) in connection with an claim or cause of action arising from any 
act or omission of Cross-Defendant in the performance of its obligations under that Agreement.” 
(FACC, ¶ 5.)  
 
              Cross-Defendant Bernardino demurs on the ground the FACC fails to sufficiently allege 
breach of an agreement to which Bernardino was a party.  The FACC fails to attach any 
agreement of any kind between Mr. Bernardino and Safeway.  The parties are aware of a 
Service Agreement between Clean Carts and Safeway, although it is not attached to the FACC.  
If the Service Agreement is considered properly alleged, Mr. Bernardino argues the obligations 
under the Agreement are imposed on Clean Carts, not Mr. Bernardino in his individual capacity.   
 
2nd, 3rd, 4th C/A—Breach of duty to Defend; Breach of Duty to Provide Insurance for Defense; 
Breach of Duty to Provide Insurance for Indemnity  
 
  In these causes of action, Safeway alleges Cross-Defendants breached the Agreement 
by refusing to assume the defense of Safeway, refusing to reimburse for costs and fees incurred 
to date; failing to provide insurance for Cross-Complainant, which cover costs to defend against 
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the complaint in this action; and failing to provide insurance for Cross-Complainant, which 
covers any liabilities Cross-Complainant may have to Plaintiff in this action.  As a result, Cross-
Complainant incurred legal costs and damages. 
 
            Again, Cross-Defendant Bernardino demurs on the ground all three causes of action 
for breach of contract fail as the FACC does not allege a contract to which Mr. Bernardino was 
a party.    
 
5th C/A--Equitable Indemnity  
 
 Cross-Complainant alleges that should a court or jury determine that Cross-Complainant 
is legally responsible for the damages sustained by Plaintiffs, it is entitled to total or partial 
equitable indemnity from Cross-Defendants. 
 
 Cross-Defendant demurs on the ground the FACC fails to allege any facts that support a 
cause of action against Mr. Bernardino.  There are no factual allegations showing a duty owed 
or any obligation for Mr. Bernardino personally. 
 
6th C/A—Declaratory Relief 
 
 Cross-Complainant desires a judicial determination and declaration of the respective 
liabilities of Cross-Complainants and Cross-Defendants. 
 
 Mr. Bernardino’s demurrer does not address this cause of action specifically, but he 
demurred to the entire FACC. 
 
Analysis 
 
 In sum, Cross-Defendant Bernardino demurs on the ground the First through Fifth 
Causes of Action of the FACC fail as Safeway has not alleged a contract to which Bernardino 
was a party.  In the Opposition, Cross-Complainant Safeway argues the demurrer raises issues 
of fact regarding the contractual obligations between the parties.  It is Safeway’s position that it 
has alleged sufficient facts to state a cause of action against Bernardino.  It maintains discovery 
may clarify any uncertainty, including the obligations of Cross-Defendant Bernardino. 
 
           The Court finds the demurrer to the First through Fifth Causes of action is well-taken.  
The only contract alleged is the Service Agreement between Clean Carts and Safeway:  “Cross-
Complainant and Cross-Defendant Clean Carts had in effect a written agreement whereby 
Cross-Defendants agreed to defend, indemnity, and hold harmless Cross-Complainant 
Safeway…”  (FACC, ¶5.)  Here, Safeway has not alleged a contractual relationship between 
Safeway and Mr. Bernardino personally.  The FACC alleges Mr. Bernardino was the owner, 
president, chief executive officer, and chief financial officer of Clean Carts.  As to the contractual 
causes of action, ‘Corporate officers are regarded as agents of the corporation and they are not 
personally liable unless they purport to bind themselves individually. (United States Liability Ins. 
Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 595.)   
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           On the contractual indemnity claim, “[A]n indemnitee seeking to recover on an agreement 
for indemnification must allege the parties' contractual relationship, the indemnitee's 
performance of that portion of the contract which gives rise to the indemnification claim, the 
facts showing a loss within the meaning of the parties' indemnification agreement, and the 
amount of damages sustained.  (Four Star Electric, Inc. v. F & H Construction (1992) 7 
Cal.App.4th 1375, 1379.)  Here, there are no allegations in the FACC indicating Mr. Bernardino 
was a party to the Service Agreement, other than as his role as an officer of the corporation.  
There are no allegations indicating Mr. Bernardino personally bound himself to the Service 
Agreement.  There are no allegations against Bernardino personally for the contractual 
obligations of Clean Carts. 
 
             As to equitable indemnity claim, it is well settled in California that “equitable indemnity is 
only available among tortfeasors who are jointly and severally liable for the plaintiff's injury.” 
(Stop Loss Ins. Brokers, Inc. v. Brown & Toland Medical Group (2006) 143 Cal.App.4th 1036, 
1040-1041.)   “At a minimum equitable indemnity "requires a determination of fault on the part of 
the alleged indemnitor . . . ." (City of Huntington Beach v. City of Westminster (1997) 57 
Cal.App.4th 220, 224-225.)  Here, Cross-Complainant has only alleged Mr. Bernardino’s role as 
an officer of Clean Carts.  “Directors or officers of a corporation do not incur personal liability for 
torts of the corporation merely by reason of their official position, unless they participate in the 
wrong or authorize or direct that it be done… More must be shown than breach of the officer's 
duty to his corporation to impose personal liability to a third person upon him.” (United States 
Liability Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 595.)  The FACC has not alleged 
actions by Bernardino personally. 
 
           The demurrer to the First through Fifth Cause of Action is sustained with leave to amend. 
 
            As to the Sixth Cause of Action for Declaratory Relief, the demurrer is overruled.  Cross-
Complainant has alleged facts sufficient to state a cause of action against Bernardino.  Cal. 
Code of Civil Procedure § 1060 provides that “[a]ny person … who desires a declaration of his 
or her rights or duties with respect to another … in cases of actual controversy relating to the 
legal rights and duties of the respective parties, [to] bring an original action … for a declaration 
of his or her rights and duties … .” (CCP § 1060.)  “‘[Declaratory] procedure operates 
prospectively, and not merely for the redress of past wrongs. It serves to set controversies at 
rest before they lead to repudiation of obligations, invasion of rights or commission of wrongs; in 
short, the remedy is to be used in the interests of preventive justice, to declare rights rather than 
execute them.’ [Citation.]” (Babb v. Superior Court (1971) 3 Cal.3d 841, 848.)    
 
7th C/A—Negligence (As to Bernardino) 
 
 Cross-Complainant alleged Cross-Defendant had a duty to foreseeable customers, such 
as Cross-Complainant, to use reasonable care in the performance of their contractual duties.  
Cross-Complainant alleges Bernardino had a duty to provide insurance for Cross-Complainant 
that covers liabilities Cross-Complainant may have to Plaintiff in this action and Bernardino 
breached that duty.  
 
 Cross-Defendant demurs to this cause of action on the ground Safeway has not 
sufficiently alleged a duty imposed on Mr. Bernardino personally.  Directors or officers do not 
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incur personal liability for the torts of the corporation, unless they participated in the wrong or 
authorize or direct that it be done. (United States Liability Ins. Co. v. Haidinger-Hayes, Inc. 
(1970) 1 Cal.3d 586, 595.) 
 
 Also, while Safeway alleges Mr. Bernardino breached a contractual duty, there is no 
contract actually alleged within the four corners of the FACC to which Mr. Bernardino is a party. 
 
8th C/A—Negligent Hiring, Supervision, and Retention 
 
 Safeway alleges Cross-Defendants were unfit and/or incompetent to perform the work 
for which they were hired.  Safeway alleges Bernardino knew or should have known that they 
were unfit and/or incompetent and their unfitness and/or incompetence created a particular risk 
to the persons using shopping carts affixed with the wheel-locking system.   
 
 Cross-Defendant Bernardino demurs to this cause of action on the ground the FACC 
failed to allege a duty of care owed by Mr. Bernardino personally to Safeway or Plaintiff.  The 
allegations regarding duty owed stem from the Service Agreement, to which Mr. Bernardino was 
not a party. 
 
Analysis 
 
 In its opposition to the demurrer, Safeway argues that it has properly pled these causes 
of action “with enough sufficiency for Bernardino to respond to the FACC.”   
 
           “[A] corporate director is liable if he or she is personally negligent or commits an 
intentional tort. Director status neither immunizes a person from individual liability nor subjects 
him or her to vicarious liability.”   (Frances T. v. Village Green Owners Assn. (1986) 42 Cal.3d 
490, 514-515.)  “This liability does not depend on the same grounds as "piercing the corporate 
veil," on account of inadequate capitalization for instance, but rather on the officer or director's 
personal participation or specific authorization of the tortious act.” (Frances T. v. Village Green 
Owners Assn. (1986) 42 Cal.3d 490, 503-504. “To maintain a tort claim against a director in his 
or her personal capacity, a plaintiff must first show that the director specifically authorized, 
directed or participated in the allegedly tortious conduct…. The plaintiff must also allege and 
prove that an ordinarily prudent person, knowing what the director knew at that time, would not 
have acted similarly under the circumstances.” (Frances T. v. Village Green Owners Assn. 
(1986) 42 Cal.3d 490, 508-509.)      
 
              Here, Cross-Complainant has not alleged facts showing Mr. Bernardino personally 
owed a duty of care to Cross-Complainants or Plaintiff.  There are no allegations Bernardino 
directed, authorized or participated in the alleged tortious conduct of Clean Carts.  The demurrer 
is sustained with leave to amend. 
  
Cross-Defendants Request for Judicial Notice 
 
 Cross-Defendant Jorge Bernardino requests the Court to take judicial notice of the 
following: 
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1. Exhibit A—Safeway’s Inc.’s First Amended Cross-Complaint. 
 
The Court takes judicial notice of the existence of this document, but not the truth of matters 
asserted therein. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-02256 
CASE NAME: NATIONAL SURETY VS. ANIA 
HEARING ON JOINDER IN MOTION TO DETERMINE GOOD FAITH SETTLEMENT 
FILED 04-29-19 BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
See line 19. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY FAY SERVICING, LLC, CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to July 10, 2019, at 9:00 a.m., in Department 21.  None of 
the 31 exhibits to the opening declaration of Vonterro White, and none of the 34 exhibits to 
the companion evidentiary appendix, is tabbed.  (See, Cal. Rules of Court, rule 3.1110, 
subd. (f).)  The Court will not ask its staff to perform this clerical task on defendants’ behalf. 
 
Defendants are directed to file an amended declaration and an amended appendix, on or before 
May 29, 2019.  These documents shall be identical to the documents filed on March 19, 2019, 
but with properly tabbed exhibits.  Future failures to follow prescribed law and motion 
procedures may result in the imposition of monetary sanctions, the striking of non-compliant 
documents, or both. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01221 
CASE NAME: TRANSCHEL VS KINDRED AT HOME 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY PROFESSIONAL HEALTHCARE AT HOME, LLC 
* TENTATIVE RULING: * 
 

Defendant Professional Healthcare at Home, LLC dba Kindred at Home – Home Health 

– Pleasant Hill’s demurrer to the first cause of action in the Third Amended Complaint is 

sustained without leave to amend. Defendant shall file and serve its answer by June 5, 2019.  
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Plaintiff’s opposition fails to follow the specific instructions from this Court in its ruling on 

the judgment on the pleadings. There were also several other rule violations, which are 

discussed in Defendant’s reply. If Plaintiff decides to contest this ruling, Plaintiff’s attorney 

should be prepared to discuss the various rule violations.  

On the merits of this demurrer, the Court finds that Plaintiff has not alleged a 

claim for elder abuse based upon neglect and therefore, the demurrer to cause of action one 

is sustained.  

Elder abused based upon neglect is “ ‘failure of those responsible for attending to the 

basic needs and comforts of elderly or dependent adults, regardless of their professional 

standing, to carry out their custodial obligations.’ [Citation.]” (Covenant Care, Inc. v. Superior 

Court (2004) 32 Cal.4th 771, 783.) Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 

Cal.App.4th 396, 404-405 explained when an elder abuse claim upon neglect is proper: 

The plaintiff must allege (and ultimately prove by clear and convincing evidence) 

facts establishing that the defendant (1) had responsibility for meeting the basic 

needs of the elder or dependent adult, such as nutrition, hydration, hygiene or 

medical care [citations]; (2) knew of conditions that made the elder or dependent 

adult unable to provide for his or her own basic needs [citations]; and (3) denied or 

withheld goods or services  necessary to meet the elder or dependent adult's basic 

needs, either with knowledge that injury was substantially certain to befall the elder 

or dependent adult  (if the plaintiff alleges oppression, fraud or malice) or with 

conscious disregard of the high probability of such injury (if the plaintiff alleges 

recklessness) [citations]. The plaintiff must also allege (and ultimately prove by 

clear and convincing evidence) that the neglect caused the elder or dependent 

adult to suffer physical harm, pain or mental suffering. [Citations.] Finally, the facts 

constituting the neglect and establishing the causal link between the neglect and 

the injury “must be pleaded with particularity,” in accordance with the pleading rules 

governing statutory claims. [Citation.]  

(Id. at 404-405.)  

Carter also explained, that in order “[t]o recover the enhanced remedies available under 

the Elder Abuse Act from a health care provider, a plaintiff must prove more than simple or even 

gross negligence in the provider's care or custody of the elder. [Citations.]” (Carter, supra, 198 

Cal.App.4th at 405; see also Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331, 336-

337.) Finally, “‘[f]acts, not conclusions, must be pleaded.’ [Citation.]” Further, where, as here, 

statutory remedies are invoked, the facts ‘must be pleaded with particularity.’ [Citation.]” 

(Carter, supra, 198 Cal.App.4th at 410 (emphasis added).) Carter also provided several 

examples where the allegations were sufficient to support a claim for neglect. (Carter, supra, 

198 Cal.App.4th at 405-406.)  
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Here, Plaintiff alleges that Johanna June Gregg suffered elder abuse through neglect 

from defendant Kindred at Home. Plaintiff makes general allegations that Gregg needed 

monitoring and assistance with her level of pain, medications, sedation level and that Gregg 

required close monitoring of her respiratory status. (TAC ¶¶12(a) –(e).) Plaintiff also alleges that 

the defendants knew that decedent needed this care and the failure to provide the necessary 

care could result in increased pain, respiratory distress and death. (TAC ¶¶12 (a)-(e).) Plaintiff 

then alleges that Defendant consciously chose not to staff, train and monitor care staff and that 

such decision was made to maximize compensation for management and shareholders. (TAC 

¶13.) Plaintiff goes on to allege that this choice resulted in repeated failure by Defendant to 

provide the necessary care to Gregg. (TAC ¶13.) Plaintiff provides a lengthy list of the alleged 

failures by Defendant. (TAC ¶¶13(a)-(e).) These allegations are missing specific facts about 

what happened and as such, Plaintiff has not alleged a claim for elder abuse through neglect 

with the required particularity.  

In addition to the failure to allege the elder abuse claim with the required particularity, 

Plaintiff has failed to allege facts showing that something more than negligence occurred. In 

order to state a claim for elder abuse by neglect, the facts must show something more than 

simple or gross negligence by health care providers. (Delaney v. Baker (1999) 20 Cal.4th 23, 

30; Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 88.) For this claim, the allegations 

must show “reckless, oppressive, fraudulent, or malicious conduct.” (Delaney, supra, 20 Cal.4th 

at p. 31.) Recklessness refers “to a subjective state of culpability greater than simple 

negligence, which has been described as a ‘deliberate disregard' of the ‘high degree of 

probability’ that an injury will occur.” (Ibid.) Oppression, fraud and malice involve intentional or 

conscious wrongdoing of a despicable or injurious nature. (Ibid.) The facts alleged in the TAC do 

not show reckless, oppressive, fraudulent, or malicious conduct.  

 Having found that the demurrer should be sustained, the Court must now decide whether 
to give Plaintiff leave to amend. The Court previously granted Defendant’s motion for judgment 
on the pleadings on this issue, but stated that it did not anticipate giving Plaintiff additional 
chances to amend her complaint. In addition, Plaintiff has not convinced this Court that there are 
additional facts she could add to the complaint. (See, Medina v. Safe-Guard Products, Internat., 
Inc. (2008) 164 Cal.App.4th 105, 112, fn. 8 [“ ‘It is not up to the judge to figure out how the 
complaint can be amended to state a cause of action. Rather, the burden is on the plaintiff to 
show in what manner he or she can amend the complaint, and how that amendment will change 
the legal effect of the pleading.’ [Citation.]”].) Therefore, leave to amend will not be given. 
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10.  TIME:  9:00   CASE#: MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 2nd Amended Eminent Domain Complaint 
FILED BY PLEASANT HILL RECREATION & PARK DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Pleasant Hill Recreation & Park District 

(“Defendant” or “Park District”). The Demurrer relates to the Second Amended Complaint 

(“SAC”) filed by Plaintiffs Brian Shenson and Emily Shenson and Plaintiffs David Mariampolski 

and Megan Frantz (collectively, “Plaintiffs”). The SAC pleads causes of action against the Park 

District for (4) nuisance; (5) withdrawal of lateral support; (6) inverse condemnation; and (8) 

dangerous condition of public property. 

The Park District demurs to Plaintiffs’ causes of action for nuisance, withdrawal of lateral 

support, and inverse condemnation.  

At the outset, the Court notes that it previously overruled the Park District’s demurrer to 

Plaintiffs’ cause of action for inverse condemnation. As a consequence, the Court is foreclosed 

from rendering a new determination on the viability of that claim in the absence of new facts or 

circumstances. See Bennett v. Suncloud (1997) 56 Cal.App.4th 91, 97; see also Code Civ. 

Proc. § 1008. 

For the following reasons, the Demurrer to Plaintiffs’ cause of action for nuisance and 

withdrawal of lateral support is sustained, without leave to amend. 

Factual Background 

Plaintiffs own property in unincorporated Contra Costa County. SAC at ¶¶ 1, 2. Plaintiffs Brian 

and Emily Shenson own the Shenson Property and Plaintiffs David Mariampolski and Megan 

Frantz own the Mariampolksi/Frantz Property. SAC at ¶ 8. Adjacent to and approximately along 

the boundary of the Shenson Property and the Mariampolski/Frantz Property is a seasonal 

drainage creek (Murderer’s Creek); Murderer’s Creek also runs along and forms the northern 

boundary of Brookwood Park, which is owned, operated and maintained by the Park District. Id. 

at ¶ 9. On or about November 10, 1975, the then-owner or owners of the subdivision that now 

comprises the Shenson Property, the Mariampolski/Frantz Property, and Brookwood Park 

dedicated an easement to the County, referred to as the “Drainage Easement,” that is situated 

partially upon the Shenson Property, the Mariampolski/Frantz Property, and Brookwood Park. 

Id. at ¶ 10. Plaintiffs further allege that subsequent to the creation and dedication of the 

Drainage Easement, the Flood Control District acquired an ownership or other possessory 

interest in the Drainage Easement. Id. at ¶ 12.  

Plaintiffs allege that beginning in the fall of 2016 they discovered extensive erosion and 

subsidence damage to the Property that formed a scour hole. SAC at ¶ 26. They allege that 

most or all of the scour hole is currently located in the Drainage Easement (id.) and that as the 

scour hole deepens and expands, it is depriving the Shenson Property and the 

Mariampolski/Frantz property of lateral support. Id. at ¶ 30. 
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Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

Nuisance (Fourth Cause of Action) 

Previously, this Court sustained the Park District’s demurrer to Plaintiffs cause of action with 
leave to amend. Plaintiffs’ prior allegation that the Park District’s alleged failure and refusal to 
enforce easement rights under the Drainage Easement against the County and the Flood 
Control District, and “instead allowing ‘nature to take its course” (Amendment to FAC) brought it 
squarely within Lussier v. San Lorenzo Valley Water Dist. (1988) 206 Cal.App.3d 92, 103–104 
(Lussier). Lussier holds that “‘where liability for the nuisance is predicated on the omission of the 
owner of the premises to abate it, rather than on his having created it, then negligence is said to 
be involved. …’” Id. at 105. In the absence of any negligence allegations in the Amendment to 
FAC, the Court found that the Plaintiffs had failed to allege facts sufficient to state a cause of 
action for negligence.  

Plaintiffs’ revised characterization of their nuisance claim still falls under Lussier. Plaintiffs’ 
Second Amended Complaint now characterizes their nuisance claim against the Park District as 
“failing to ascertain and enforce their easement rights, and by instead choosing to remain 
ignorant of their legal remedies under the false pretext of ‘letting nature to take its course [.]’” 
SAC at ¶ 58. Plaintiffs’ theory of liability is still predicated on the omissions of the Park District 
rather than on any allegation that the Park District created the scour hole. As a consequence, 
“negligence is said to be involved.” Lussier, 206 Cal.App.3d at 105. 

As the Court previously noted, “[t]he threshold element of a cause of action for negligence is the 
existence of a duty to use due care toward an interest of another that enjoys legal protection 
against unintentional invasion.” Paz v. State of California (2000) 22 Cal.4th 550, 559. “Whether 
this essential prerequisite to a negligence cause of action has been satisfied in a particular case 
is a question of law to be resolved by the court.” Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 
614 (quoting Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397). 

With respect to duty of care, Plaintiffs allege that the Park District Defendants owe a duty of care 
to the owners of adjacent properties, including but not limited to Plaintiffs. SAC at ¶ 60. Plaintiffs 
have not pled a statutory basis for this alleged duty of care. See Gov. Code § 815 (“Except as 
otherwise provided by statute . . . [a] public entity is not liable for an injury, whether such injury 
arises out of an act or omission of the public entity or a public employee or any other person.”). 
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Plaintiffs have failed to allege facts sufficient to state a cause of action for nuisance. 

Withdrawal of Lateral Support (Fifth Cause of Action) 

The Court sustained the Park District’s prior demurrer to Plaintiffs’ cause of action for withdrawal 

of lateral support on the grounds that the Park District has no statutory duty of lateral support. 

See Holtz v. San Francisco Bay Area Rapid Transit Dist. (1976) 17 Cal.3d 648, 653. In the 

Second Amended Complaint, Plaintiffs allege that the Park District is liable to them for 

withdrawal of lateral support under “Article 10, section 7 of the Constitution” and “common law 

rules regarding the maintenance of riparian lands.” SAC at ¶ 63. Defendant demurs to this 

cause of action on the ground that Plaintiffs have failed to allege a statutory basis for its tort 

liability. See Opp. at 8 (citing Gov. Code §§ 815, 815.2(b)). 

Plaintiffs argue without authority that “article 10, section 7 of the Constitution subjects the Park 

District to the common law of California with regard to the management of water on land that it 

owns[.]” Opp. at 6:14-15. This argument is inconsistent with the holding of Cochran that 

“Government Code section 815, enacted in 1963, abolished all common law or judicially 

declared forms of liability for public entities[.]”Cochran v. Herzog Engraving Co. (1984) 155 

Cal.App.3d 405, 409. Plaintiffs’ argument that “[t]he Park District is liable here because the 

Constitution subjects it to the common law, and the common law makes it liable for the 

withdrawal of lateral support caused by the operation of water on its land” (Opp. at 6:18-20) 

lacks merit. It is unclear how the Constitution imposes a common law duty that was explicitly 

eliminated by statute. 

The law is clear that any claim Plaintiffs have for withdrawal of lateral support must be made as 

a cause of action for inverse condemnation. See Holtz v. San Francisco Bay Area Rapid Transit 

Dist. (1976) 17 Cal.3d 648, 653. 

Plaintiffs have failed to allege facts to state a cause of action for withdrawal of lateral support. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00795 
CASE NAME: STRATEGIC FUNDING  VS.  EAGLE SHIELD TECHNOLOGIES 
HEARING ON MOTION TO AMEND JUDGMENT & CORRECT CLERICAL ERROR 
FILED BY STRATEGIC FUNDING SOURCE, INC. 
* TENTATIVE RULING: * 
 
The motion to amend the judgment is granted. Plaintiff (not the court) submitted a judgment 
which misspelled the individual defendant’s name. The court will correct plaintiff’s typographical 
error nunc pro tunc to November 21, 2018. 
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12.  TIME:  9:00   CASE#: MSC18-01150 
CASE NAME: POLYZOS CONSTRUCTION  VS.  ANDERSON 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY POLYZOS CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion to deem matters admitted is granted.  The court awards sanctions of $360 
payable by defendant to plaintiff by August 30, 2019.  The court awarded less than requested 
because a reply brief and appearance are unnecessary.  The court will amend and then sign 
the order provided. 

 

  

13.  TIME:  9:00   CASE#: MSC18-01861 
CASE NAME: MANOR VS. HOME QUALITY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MERI MANOR 
* TENTATIVE RULING: * 
 
Plaintiff attorneys’ motion to be relieved as counsel is granted.  Plaintiff’s counsel need to 
prepare an order after hearing. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02281 
CASE NAME: ROE VS. VERMA 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY RAJEEV VERMA 
* TENTATIVE RULING: * 
 
Defendant’s motion for a protective order is granted pursuant to Pacers v. Superior Court (1984) 
162 Cal.App.3d 686, 690. Discovery directed to the defendant concerning the sexual assault 
alleged in the complaint. Discovery may proceed with respect to third parties who may have 
witnessed the assault and with respect to the separate allegations set forth in the cross-
complaint. Defendant did not waive his right to seek a protective order; plaintiff’s discovery was 
prematurely served.  

  

15.  TIME:  9:00   CASE#: MSC19-00387 
CASE NAME: AFS VS. DEMELLO 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff’s application for writ of possession of the 2014 Jeep Cherokee is granted.  Plaintiff has 
established that the probable validity of its claim to possession of the Jeep.  CCP 512.060.  
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The court waives any undertaking by plaintiff and orders defendant to post an undertaking in 
the amount of $25,652.42.  CCP 515.020(b). 

  

16.  TIME:  9:00   CASE#: MSC19-00431 
CASE NAME: WILLIAMS  VS.  ST. JOHNS APARTMENTS 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The matter is continued at counsel’s request to June 5, 2019 at 9:00 a.m. 

  

17.  TIME:  9:00   CASE#: MSN18-1677 
CASE NAME: ANDRE HILL VS. CITY OF RICHMOND 
HEARING ON MOTION TO SET ASIDE CLERK'S DEFAULT 
FILED BY CITY OF RICHMOND, WILLIAM LINDSAY 
* TENTATIVE RULING: * 
 
Granted.  The Court is sympathetic to petitioner’s position and understands why he took the 

default.  But his arguments do not justify denying the motion nor the more severe requested 

remedy of adjudicating the entire petition by default.   

It is, however, time for respondents to answer, and it is unclear to the Court why this could not 

have happened before the default.  Counsel for respondents, Ms. Maloney, concedes to 

repeatedly indicating that an answer was forthcoming, including: 1) in the 45 days after the 

petition was served during which both counsel worked through a defect in the petition 

(Maloney Decl., ¶ 4); 2) in December, 2018, when Ms. Maloney indicated, in response to 

questions about the answer, “We’ll get this going” (id., Exh. C); and 3) in February, 2019, when 

she indicated an answer would arrive by Monday, March 4, 2019.  (Id., Exh. D.)   Some of the 

delay was understandable given her change of firms near the beginning of 2019.  But whether 

an answer was required under the writ statutes or not (something the parties brief extensively) 

is not the point.   Petitioner had no idea the City would argue that the time to answer had not 

started running because the City made no such contention until March 12, 2019, which was 

after multiple promises to answer and after the default itself.   Even in the moving papers, 
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Ms. Maloney states that she will answer on behalf of both respondents if the Court so requires.  

(Id., ¶ 13.)   

Similarly, the Court does not understand the service issue as to Mr. Lindsay.  Ms. Maloney 

offered to accept service for Lindsay, which offer was accepted, and she already had the 

relevant materials as part of the service packet for the City.  (Id., Exh. I.)   

The motion is granted.  Respondents shall answer by June 3, 2019. 

 

  

18.  TIME:  9:00   CASE#: MSN19-0305 
CASE NAME: RE 2320 MANDARIN WAY, ANTIOCH 
HEARING ON DISPOSITION OF SURPLUS PROCEEDS OF TRUSTEE SALE 
( RE 2320 MANDARIN WAY, ANTIOCH CA ) 
* TENTATIVE RULING: * 
 
Parties to appear.  The hearing will be continued as necessary to allow for Mr. Stephens’s 

appearance.  The property at-issue was originally held in a revocable trust by Mr. Arellano.  The 

relevant deeds referenced in Clear Recon Corporation’s petition show two January 23, 2001, 

transfers of the property by Mr. Arellano – first from his trust to himself individually, and then to 

Ms. Broome, his daughter, as her separate property.  Richard Broome, Ms. Broome’s husband, 

would not appear to be entitled to property she inherited as her own separate property during 

the course of the marriage unless evidence demonstrates that the community paid some portion 

of a loan, etc.  The property would instead pass by intestate succession to Mr. Stephens as her 

son.  Thus, the Court is inclined to award the remaining proceeds from the property sale to Mr. 

Stephens.  Mr. Broome shall be prepared to explain why he entitled to any portion of the 

proceeds from the sale. 

 

  

19.  TIME:  9:01   CASE#: MSC16-02256 
CASE NAME: NATIONAL SURETY VS. ANIA 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY ANIA INC. 
* TENTATIVE RULING: * 
 
 The court grants the motions for a determination that the proposed settlement by Ania is 
in good faith. 
 

This is an action by two  insurance companies to recover $1.6 million that they paid for a 
loss caused by a fire on October 28, 2014 at the Pear Street Bistro in Pinole, California.  
According to expert testimony, the fire started in a deep fat fryer because a component was 
damaged during maintenance, leading the fryer to overheat.  This occurred because of 
negligence by an employee of settling defendant Ania.  However, plaintiff also claims that some 
or all of the losses would have been avoided but for the negligence of defendant International 
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Fire Equipment Co. (“International”) in servicing the fire suppression system in the restaurant.  
All defendants have settled except the objecting party here, International.   

 
Ania seeks a determination by the court that its offer to settle the claims against it for 

$500,000 is in good faith.  Plaintiffs join in Ania’s motion. 
 
 International objects, arguing that Ania’s proposed settlement represents only about 30% 
of the total exposure, whereas Ania’s liability should be closer to 60% because the fire started 
due to the conduct of its employee.  International argues that Ania’s employee was negligent 
both in damaging the fryer and in not turning it back on, which would have led to discovery of 
the damage.   
 

Ania argues its employee only changed the oil on the date of the incident, and that it had 
no obligation to ensure that the fryer was safe for use or to turn the fryer back on after replacing 
the oil, whereas International performed a 37 point inspection of the fire suppression system 
several weeks before the fire and, upon completion, represented that the system would operate 
if needed.  However, the system failed to activate and suppress the foreseeable fire that 
occurred on the date of the incident.   
 

The factors taken into account to determine whether a settlement is in good faith include 
“a rough approximation of plaintiffs’ total recovery and the settlor's proportionate liability, the 
amount paid in settlement, the allocation of settlement proceeds among plaintiffs, and a 
recognition that a settlor should pay less in settlement than he would if he were found liable after 
a trial. Other relevant considerations include the financial conditions and insurance policy limits 
of settling defendants, as well as the existence of collusion, fraud, or tortious conduct aimed to 
injure the interests of nonsettling defendants.”  (Tech-Bilt, Inc. v. Woodward-Clyde & Associates 
(1985) 38 Cal.3d 488, 499.)   A defendant's settlement figure must not be “grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant's liability to be.”  (Id. at 500.)  It must not be so far “out of the ballpark” in 
relation to the factors outlined above as to be inconsistent with the equitable objectives of CCP 
877.6.  (Id. at 499-500.)   

 
A court “not only looks at the alleged tortfeasor's potential liability to the plaintiff, but it 

must also consider the culpability of the tortfeasor vis-à-vis other parties alleged to be 
responsible for the same injury. Potential liability for indemnity to a nonsettling defendant is 
an important consideration for the trial court in determining whether to approve a settlement by 
an alleged tortfeasor.”  (TSI Seismic Tenant Space, Inc. v. Superior Court (2007) 149 
Cal.App.4th 159, 166.) 

 
The trial court is given broad discretion in deciding whether a settlement is in good faith 

for purposes of section 877.6.  (Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal. App. 4th 
939, 957.)  The party asserting the lack of good faith has the burden of proof on that issue.  
(Ibid; CCP § 877.6 (d).)  Defendant International has failed to meet that burden here. 

 
Applying the Tech-Bilt factors, the court finds that the overall exposure absent any 

comparative fault by Pear Street Bistro was approximately $1.6 million.  The court determines 
that the comparative fault attributable to Pear Street Bistro was zero to 20%.  Thus, the potential 
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exposure for all defendants collectively could have been as low as $1.3 million. 
 
Further, plaintiffs served CCP § 998 demands on Ania and International of $900,000 

each.  Because the court sees no way that the plaintiffs could expect to recover $1.8 million for 
a $1.6 million loss, it views $900,000 as the amount that plaintiffs were seeking to recover from 
one or the other of the two main defendants and that plaintiffs assumed other, peripheral 
defendants had a 10% exposure and would pay enough to achieve an overall settlement of 
$1 million to $1.2 million. 

 
Either Ania or International could have been liable here for anywhere from a negligible to 

a predominant amount of the entire loss.  On the evidence currently before the court, Ania was 
definitely responsible for starting the fire, but International has not pointed to any evidence 
suggesting that Ania bore sole responsibility for the damages from the fire, i.e., that the fire 
would have caused $1.6 million in damages even if the fire suppression system had worked.  
Such a system is designed to suppress or extinguish fires.  Perhaps nothing more than the fryer 
itself or a limited surrounding area would have been damaged if the fire suppression system had 
worked properly.  Thus, the court has no way to gauge Ania’s proportionate liability on the 
evidence before it other than on the basis that plaintiffs sent CCP § 998 demands to Ania and 
International for the same amounts.  This indicates that plaintiffs believed both those parties 
were approximately equally at fault for the damages.  Given that plaintiffs also anticipated that 
other defendants were at least 10% at fault, the court puts Ania’s and International’s 
proportionate fault at 45% each. 

 
Based on all this, the court puts the total exposure for all defendants collectively at $1.2 

to $1.6 million.  Forty-five percent of that yields an exposure range of $540,000 to $720,000 for 
both Ania and International.  However, parties should pay less in settlement than they would if 
they were found liable at trial.  Putting that discount at 15% yields a settlement range for Ania at 
$459,000 to $612,000.  Ania’s settlement of $500,000 is not only within the “ballpark,” it is in the 
middle of it. 
 

The motions are granted. 

 

 

 


